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of  connecting consumers with qualifi ed and 
trained health insurance agents and brokers to 
provide them with  guidance as well as subsidy 
enrollment and health insurance purchasing 
assistance.  This function could be structured 
similarly to the Internet-based home sales 
portal operated by the National Association of 
Realtors,  www.realtor.com, which connects 
potential homebuyers with a state-licensed 
property listing agent.  

Realtor.com is an excellent example of the portal 
approach to access-
ing a service that 
states might want to 
investigate.  On the 
site, private compa-
nies compete and 
list homes for sale in 
one place in a stan-
dardized format.  But 
Realtor.com does 
not regulate the 
types of properties 
that can be listed, 
nor does it regulate 
the prices that sellers 
charge consumers.  
The real estate mar-
ket is also a good 
example of how 
multiple, competing 
portals or exchanges 
can be used to serve 
consumers, which is 
allowed under PPACA.  While Realtor.com is a 
nationwide service, it does not preclude individual 
and regional realty companies like Weichert and 
Coldwell Banker from operating their own portals 
to assist homebuyers.  

Maintain Two Separate 
Markets and a Level Playing 
Field between Them—Keep 
State Requirements the 
Same Inside and Outside 
the Exchange

Another key issue that states will need to ad-
dress is how the rules governing their exchanges 
will mesh with existing and varying state cover-
age rules and consumer protections.  In an effort 

to maintain consum-
er and employer 
choices, and to 
ensure insurance 
options are avail-
able in the event 
the exchanges do 
not prove viable, 
Congress specifi -
cally provided that 
individual and 
group health insur-
ance markets are 
to exist outside of 
the exchanges.13  
The law also 
permits consumers 
to go outside the 
exchange, without 
penalty, if they 
fi nd less expensive 
coverage there.14  
PPACA also pro-

vides for “grandfathered” plans to exist outside 
the exchange.15

Despite these protections for health insurance 
markets to exist independent of the exchange, 
in has come to our attention that some state 



www.nahu.org

page 11

POLICY RECOMMENDATIONS FOR ESTABLISHING 
A HEALTH INSURANCE EXCHANGE

policymakers see little need for preserving 
outside individual and small-group health 
insurance markets.  State policymakers could, 
through the establishment of strict exchange 
participation requirements and network re-
quirements, effectively eliminate the ability of 
health insurance carriers to operate in the state 
independent of an exchange.  NAHU feels that 
any state-based action to limit coverage options 
outside of the 
exchange would 
be a serious 
mistake that 
could deprive 
health insur-
ance consum-
ers of different 
and potentially 
more affordable 
health coverage 
options.  

Exchanges may 
prove to be so 
popular with 
consumers that 
they may even-
tually subsume 
either the individual health insurance market or 
small-group market, or both.  However, if that 
happens, it should be a natural market process, 
not a forced one.  Exchanges are a new idea 
and are bound to encounter some hurdles as 
they are implemented.  It would be imprudent 
to eliminate consumer choice and an outside 
marketplace in a time of such great market-
place change.  

To make sure that both the exchange and an 
independent private market coexist in each state 

peacefully, requirements for exchange-partic-
ipating health plans should mirror state laws 
for plan options being marketed outside of the 
exchange; otherwise, adverse selection will be 
rampant.  National experience with purchasing 
pools of all kinds shows that pools that operate 
at the state level that also fairly compete with 
plans outside the pool are the least disruptive to 
the market.  We strongly urge states not to cre-

ate laws that 
are less 
restrictive 
inside the 
exchange, 
as that will 
merely at-
tract more 
undesir-
able risks 
to the pool 
and cause 
short-term 
damage to 
the con-
ventional 
private mar-
ket.  Laws 
that are 

more restrictive for exchange participating plans 
than the outside market will discourage health 
plan participation within the exchange.  It’s criti-
cal that the exchange be structured in such a 
way that it does not damage or eliminate the 
traditional private insurance marketplace, and 
the best way to do that is keeping the playing 
fi eld level.  If the exchange totally replaces other 
private-market options, there may be no other 
vehicle for coverage if the exchange ultimately 
fails for any reason.16  
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PPACA establishes that rules regarding the 
issuance of health insurance coverage and 
health insurance rating methodologies will be 
the same for the individual and fully insured 
small-group markets, regardless if coverage is 
purchased through the exchange or through 
the traditional private market.  These rules will 
go a long way toward ensuring even com-
petition in the state.  However, several other 
areas of market regulation may be different for 
exchange purchasers versus traditional market 
purchasers unless 
the state makes ef-
forts to account for 
these variances.

Mandated insurance 
benefi t requirements 
could vary signifi -
cantly between the 
two marketplaces.  
PPACA requires that 
exchange-based 
plans include cover-
age of essential 
benefi ts and, while 
the framework of what 
those benefi ts will be are included in the statute, 
the specifi c details will be determined through a 
yet-to-be-issued federal regulation.  PPACA also 
acknowledges that all states have their own laws 
on the books specifying mandatory coverage 
requirements for both individual and small-
group plans, and that aspects of these require-
ments may be more stringent than the federal 
mandated essential benefi ts.  If this is the case, 
the state is given the option of whether or not 
to extend its existing mandated benefi t laws to 
the exchange population.  If a state elects to 
do so, however, it is responsible for bearing the 

cost of providing these additional mandated 
benefi ts to people receiving subsidized coverage 
through the exchange.  In other words, no fed-
eral subsidy dollars may go to pay for additional 
state-level mandated benefi ts.  Accordingly, each 
state will need to carefully evaluate its mandated 
benefi t requirements.  If the state elects not to 
apply any of its specifi c mandated benefi t re-
quirements to the exchange population but still 
requires the traditional market to abide by those 
mandates, it could cause great harm to that 

market.  Premiums 
in the traditional 
market would need 
to be proportion-
ately higher than 
exchange premi-
ums to account 
for the costs of the 
additional mandate 
benefi ts.  Further-
more, individuals 
and groups who 
anticipated a need 
for those specifi c 
benefi ts would be 

perversely incented to buy traditional coverage 
versus the exchange-based products.  The result-
ing adverse selection could cause premiums to 
spiral and the eventual demise of the traditional 
market.  A better course of action would be to 
either adopt the federal standards both inside 
and outside of the exchange, or apply the man-
dated benefi t standard evenly across all markets. 

Another concern is product availability and par-
ticipation requirements both inside and outside 
the exchange.  Federal law limits exchange 
products to Platinum, Gold, Silver and Bronze 
plan designs.  Furthermore, deductibles will be 
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strictly limited, in effect barring high-deductible 
plans from the exchanges.  Given the wide 
scope of services covered under PPACA’s rules 
and the benefi t levels mandate for the various 
plan designs, it’s hard to see how affordability 
will be maintained for individual market consum-
ers.  Effort should be made to offer, within the 
existing guidelines, affordable choices for those 
consumers who wish to bear reasonable risk in 
providing for their health security.  In the ab-
sence of such options, a state may fi nd that only 
those individuals eligible for subsidized coverage 
may elect to participate in the exchanges.

However, on the employer side, if the state 
is not careful regarding participation require-
ments for employer groups, there may be an 
uneven attraction of employer groups to the 
exchange-based marketplace.  Currently, in the 
small-group market, many states and virtually all 
health insurance carriers require some degree 
of minimum employee participation in order 
to offer a group health insurance plan.  These 
requirements are what prohibit many smaller 
employers from offering multiple benefi t options 
to their employees, particularly from multiple 
insurance carriers.  However, unless the state 
makes provisions otherwise, an exchange may 
allow multiple carriers to offer multiple products 
to the employees of a single employer—a feat 
that may not be able to be duplicated outside of 
the exchange unless the state addresses partici-
pation requirements.  

A fi nal aspect of the law that may create an 
unlevel playing fi eld is the availability of subsidies 
for individual market purchasers.  PPACA provides 
that the low-income tax credits for individual 
market purchasers are only available to those 
purchasing coverage inside the exchange, thereby 

strongly incenting such purchasers to buy an 
exchange-based coverage product.  To discour-
age adverse selection in this manner against the 
exchange pool, we recommend that the state 
explore options that would also allow individual 
who elect to buy coverage in the traditional 
market to also be eligible for a subsidy, either 
through a waiver or a state-funded effort.  The 
Massachusetts Connector provides for the use of 
subsidy dollars in both the traditional private and 
exchange-based markets for this very reason.

   

Focus on the Small 
Groups—Participation 
in the Exchange

Another variable PPACA forces state-based 
exchanges to address is the size of the employ-
er-sponsored health insurance plans that will 
be allowed to purchase coverage through an 
exchange.  And there are multiple decisions a 
state will have to make in this regard.  Before 
2016, states will have the option to defi ne 
“small employers” either as those with (1) 100 
or fewer employees, or (2) 50 or fewer employ-
ees.  Beginning in 2016, small employers will be 
defi ned as those with 100 or fewer employees 
in all states.  A state’s decision on this issue will 
be highly individualized and based in large part 
on how these markets are functioning currently, 
and states are likely to come to different deci-
sions based on their specifi c situations.   

A “large employer” will be an employer that had 
an average of at least 101 employees the pre-
ceding calendar year and at least one employee 
on the fi rst day of the plan year.  Initially, these 
employers will not be eligible to participate in 
the exchange, although PPACA allows the state 
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the option of expanding the exchange to serve 
as a potential coverage option for larger groups 
beginning January 1, 2017.17 NAHU recom-
mends against states allowing larger employer 
groups to utilize the exchange as a purchasing 
mechanism.  Current state-based exchange 
models in Utah and Massachusetts are only pro-
viding coverage options to the small-employer 
market; while both exchanges are still in their 
infancy, both have struggled to attract group 
participation.  While it seems logical that adding 
larger groups would increase the numbers of 
pool participants, in real-
ity these groups would 
have a negative impact 
on the pool due to the 
nature of those likely to 
apply for coverage. 

PPACA establishes that 
mid-market fully insured 
plans (those with more 
than 100 employees) 
and self-funded employer group plans that pur-
chase coverage outside of the exchange will be 
allowed to continue to use experience rating in 
determining their annual group health insurance 
premiums.  This rating methodology, which uses 
the group’s actual de-identifi ed claims data over 
a three-year period to shape highly accurate pre-
mium rates, is what allows most larger employer 
group health plans to obtain the health insur-
ance coverage price advantages they receive to-
day.  However, if a state allows larger groups to 
participate in the exchange, those groups would 
be subject to the same modifi ed community 
rating requirements as participating small groups 
and individuals.  As stated previously, having 
different insurance market requirements for the 
same market for exchange participating groups 

and non-exchange participating groups will only 
lead to adverse selection — one of the main 
contributing factors to the demise of previous 
state-based purchasing pools.  In this specifi c 
case, only the large groups with years of poor 
claims experience would fi nancially benefi t from 
exchange participation, and could consequently 
drag down the entire exchange’s pool of risk.  

Finally, the employer-based system is the corner-
stone of our nation’s health insurance coverage.  
For the majority of Americans under the age of 
65, employer-sponsored health insurance is a 

dependable, reliable 
and cost-effective 
method for attaining 
high-quality health 
insurance coverage.  
Employers use health 
insurance benefi ts as 
a means of attracting 
and keeping quality 
employees.  Group 

purchasing power helps employers obtain 
preferential pricing and provide employees 
benefi ts that are generally much more extensive 
than what is available to consumers spending a 
similar amount in the individual market.  Admin-
istrative costs are also lower because coverage 
is provided to many individuals through a single 
transaction with one employer.  There is great 
fl exibility with employer-sponsored plans as well, 
as employers can pick and choose among new 
benefi t, payment and organizational innovations 
and can implement new programs and halt 
unsuccessful ones relatively quickly.  There are 
also many advantages for employees, including 
but not limited to generous employer subsidies, 
tax advantages and the ease of the workplace-
enrollment process.   

Exchanges are a new idea 

and are bound to 

encounter some hurdles as 

they are implemented. 
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Large employers that elect to allow their em-
ployees to purchase exchange-based coverage 
will be denying their employees many of the 
advantages of traditional large-group health 
insurance coverage.  Furthermore, once a large 
employer ceases to provide traditional coverage 
and turns to the exchange, it becomes much 
easier for that large employer to elect to cease 
to provide employee benefi ts altogether and 
instead pay the corresponding fi ne.  Since the 
employees will be accustomed  to purchas-
ing their coverage 
somewhat inde-
pendently though 
the exchange 
anyway, and since 
the employer re-
sponsibility require-
ment fi ne for many 
employers may 
actually be less ex-
pensive than their 
exchange-based 
health insurance 
premiums, it is 
not unreasonable 
to assume many 
large employers 
might abandon the 
provision of health 
insurance to their 
workers.  The intent 
of PPACA was cer-
tainly not to incent 
larger employers from getting out of the game 
of providing health benefi ts to their employ-
ees, but NAHU is extremely concerned that, by 
allowing large employer groups to participate 
in state-based exchanges, that could be the 
unintended consequence.

Customize Geographical 
Service Area Requirements 
by State

State-based exchanges are also charged with 
establishing geographic service areas for health 
plans, which will be critical for ensuring ad-
equate carrier participation in the exchange.  
Since our states vary so signifi cantly in terms 
of both physical size and population, NAHU 
believes that the method by which each state 

exchange designates 
service areas 
needs to be highly 
individualized.  
For example, in 
a state with both 
a small popula-
tion and area, 
like Rhode Island 
or Delaware, 
specifying that 
all exchange-par-
ticipating health 
plans must service 
the entire state 
may be com-
pletely appropri-
ate.  Conversely, 
in a state with a 
small population 
but a large land 
mass, like Idaho 
or North Dakota, 

it may be more appropriate to carve the state 
up into distinct geographic regions.  Other wise, 
regional carriers that may only service a portion 
of the state could be precluded from partici-
pating, and state residents, particularly those 
who live in rural areas, could be limited in 
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their access to a variety of health plan options.  
Certainly in large and highly populous states 
like California and Texas, the specifi cation that a 
carrier services the entire state as a condition of 
exchange participation would be an unreason-
able standard.  The use of distinct metropolitan 
areas might be an appropriate middle ground.  

Utilize Existing State-Based 
Institutions 
for Risk Adjustment

Once state-based exchanges become opera-
tional, PPACA includes three risk-adjustment 
programs—two transitional and one permanent—
designed to help transition health insurance 
markets to the new reforms.18

If plans outside the exchange attract a signifi -
cantly healthier population than plans within 
the exchange, the former group will need to 
compensate the latter.  The fi rst risk-adjustment 
program, a permanent one to be administered 
by the states,19 covers health plans inside and 
outside the exchange, but not self-insured or 
grandfathered plans.  In this program, the state 
will assess plans and insurers with low-risk 
enrollees and make payments to plans and 
insurers with high-risk enrollees.  Second, the bill 
includes a transitional reinsurance program to 
be implemented for 36 months (from 2014 to 
2016) by the states under contracts with private 
reinsurers.20  Finally, during the 2014-2016 pe-
riod, a risk-corridor program also will be available 
for qualifi ed health plans in the individual and 
small-group market.21

The transitional reinsurance program is likely to 
prove very important for smoothing the introduc-
tion of the exchanges, which are likely to pick 
up most of the participants in the federal preex-
isting condition insurance plan (PCIP) when it 
terminates at the end of 2014. States may also 
terminate their own high-risk pool programs and 
companies may terminate or cut back on early-
retirement coverage as the exchanges become 
available.  Because individual mandate penalties 
do not fully phase in until 2017, unhealthy indi-
viduals will likely be over-represented in the ex-
changes for the fi rst few years.  The reinsurance 
program will help to ease this transition.  The 
permanent risk-adjustment program also will be 
important, as it should deter risk selection against 
the various markets on a long-term basis.22

As with exchanges generally, each state has the 
option of not creating a risk-adjustment mecha-
nism and instead subjecting itself and health 
insurance consumers in the state to federal 
fallback enforcement through the Department 
of Health and Human Services.  However, 
NAHU strongly recommends that a state elect 
to develop its own risk-adjustment system.  All 
of the same control and consumer-protection 
reasons that apply to the creation of state-based 
exchanges generally apply to the risk-adjustment 
provisions as well, and fi nancing should not be 
a consideration for the state, as the reinsurance 
payment funds stem directly from the health 
insurance carriers.  Furthermore, NAHU believes 
for the 35 states23 that have existing high-risk 
health insurance pools, those pools could easily 
be converted for the purpose of risk-adjustment 
administration at little to no cost to the state. 
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Conclusion

NAHU applauds government leaders and others who are working toward creating state-based ex-
changes that utilize the best aspects of what the private health insurance market place has to offer.  
As an association of benefi t professionals whose members service the health insurance needs of 
millions of Americans, it is our goal to create state-based health insurance exchanges that will effec-
tively meet the coverage needs of individuals and small-business owners who choose to participate 
in them and will also utilize the incomparable services of health insurance agents and brokers.  Our 
members look forward to continuing our service as champions of health insurance consumers, and to 
serving as resources for federal and state policymakers in the exchange development process.


